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IN THE SUPREME COURT OF BERMUDA  

COMMERCIAL COURT 

COMPANIES (WINDING UP) 

Nos. 307 & 309 of 2021 

 

IN THE MATTER OF MARKEL CATCO REINSURANCE FUND LTD (PROVISIONAL LIQUIDATORS 
APPOINTED FOR RESTRUCTURING PURPOSES) 

AND IN THE MATTER OF CATCO REINSURANCE OPPORTUNITIES FUND LTD (PROVISIONAL 
LIQUIDATORS APPOINTED FOR RESTRUCTURING PURPOSES) 

AND IN THE MATTER OF THE COMPANIES ACT 1981 

AND IN THE MATTER OF THE SEGREGATED ACCOUNTS COMPANIES ACT 2000 

 
---------------------------------------------------------- 

CHAIRPERSON’S REPORT 

ON MEETINGS IN RESPECT  

OF SCHEMES OF ARRANGEMENT 

---------------------------------------------------------- 

 
Introduction and compliance with convening orders  
 
 
1. I, John C. McKenna, of Finance & Risk Services Ltd., Suite 502, The International Centre, 

26 Bermudiana Road, Hamilton HM 11, am one of the joint provisional liquidators (together 

with Simon J. Appell of AlixPartners UK LLP) (“JPLs”) of Markel CATCo Reinsurance Fund 

Ltd (the “Private Fund”) and CATCo Reinsurance Opportunities Fund Ltd (the “Public 

Fund”) (together the “Scheme Companies”). 

 

2. By two orders of the Supreme Court of Bermuda (the “Court”) made following a hearing on 

16 February 2022 for the Private Fund and the Public Fund respectively (the “Convening 

Orders”), I (or alternatively Mr. Appell) was appointed to act as Chairperson of the meetings 

(the “Scheme Meetings”) to be held by the Scheme Companies in respect of proposed 

schemes of arrangement pursuant to Section 99 of the Companies Act (the “Schemes”) 

between the Scheme Companies and certain of their creditors (the “Scheme Creditors”). 

The Explanatory Statement was posted on the Scheme Website on 18 February 2022 in 



 

 
2 

 

respect of the Schemes, which I understand will be exhibited to the fourth affidavit of Peter 

Newman, which I have reviewed in final draft form. A capitalized term used but not otherwise 

defined herein shall have the meaning given to it in the Explanatory Statement.  

 

3. The Scheme Meetings were summoned by notice in the form contained in the Explanatory 

Statement and in accordance with paragraph 5 of the Convening Orders. 

 

4. In accordance with the Convening Orders, two Scheme Meetings for the Public Fund and 

five Scheme Meetings for the Private Fund’s Scheme Creditors were held on 4 March 2022 

by way of video conference, commencing at the times set out below, in the following 

sequential order: 

 

Public Fund Scheme Meetings (commencing at 8 am Bermuda time / noon London time) 

 

(a) the Chairperson’s opening remarks to Public Fund Scheme Creditors; 

(b) the Ordinary Class Scheme Meeting; 

(c) the C Class Scheme Meeting; 

 

 Private Fund Scheme Meetings (commencing at 10.15 am Bermuda time / 2.15 pm London 

time) 

 

(a) the Chairperson’s opening remarks Private Fund Scheme Creditors; 

(b) the Aquilo Class Scheme Meeting;  

(c) the Retro Funds 2016 Class Scheme Meeting; 

(d) the Retro Funds 2019 Class Scheme Meeting;  

(e) the Retro Funds 2017 Class Scheme Meeting; and 

(f) the Retro Funds 2018 Class Scheme Meeting.  

 

5. I hereby report to the Court on the conduct and outcome of the Scheme Meetings. 

 

Voting tabulation  

 

6. I was advised by AlixPartners UK LLP (“AlixPartners”) on the following voting tabulation 

process leading up to the Scheme Meetings:  
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(a) Link, the Registrar for the Public Fund, collected and verified, the Public Fund Proxy 

Forms for the Public Fund Scheme Meetings against the company share register.  

 

(b) AlixPartners collated any Public Fund Proxy forms for the Public Fund Scheme 

Meetings and forwarded them to Link to be verified against the company share register.  

 

(c) Centaur, the Registrar for the Private Fund, collected and verified the Private Fund 

Proxy Forms for the Private Fund Scheme Meetings against the company share register.  

 

Virtual Meeting Platform 

 

7. The Scheme Meetings took place virtually given the continued COVID-19 pandemic and to 

accommodate Scheme Creditors in different jurisdictions. Details of the online Scheme 

Meetings, which were hosted using a Microsoft Teams service by representatives from 

AlixPartners (the “Host”), were provided by the Host to Scheme Creditors that had 

registered to attend the Scheme Meetings and other relevant participants (the advisors to 

the JPLs and the Scheme Companies’ advisors) on request.   

 

8. Scheme Creditors were encouraged to use the web address link provided to access the 

Scheme Meetings by computer or by smartphone, although it was possible for Scheme 

Creditors to attend solely via telephone if that was more convenient for them.  Participants 

accessing the Scheme Meetings via computer or smartphone would have been capable of 

receiving both a video link and audio link to the proceedings whilst other participants joining 

by telephone would simply have had audio access. Only one person on behalf of Scheme 

Creditors registered to attend each of the Scheme Meetings in person. 

 

9. Following a registration process conducted by the Host, participants were moved by the 

Host from a virtual waiting room to the Scheme Meetings automatically and the proceedings 

commenced.   

 

10. As explained below, the Scheme Creditors (or their proxyholders) of the Public Fund or the 

Private Fund were first admitted to an “opening remarks” section that was pertinent to all 

classes of Scheme Creditors of the relevant company. Thereafter, Scheme Creditors were 

invited to join each relevant Scheme Meeting for which they are a Scheme Creditor. 
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Chairperson’s opening remarks for each set of Scheme Meetings  

 

11. As a result of the registration process, and through a tabulation that had been conducted 

in advance of the Scheme Meetings, the Host confirmed the Scheme Creditors in 

attendance by proxy. The proxyholder was also identified for each meeting.  

 

12. Before commencing the Scheme Meetings proper, I reminded those in attendance that the 

online video link had the ability to test their audio and video settings. I noted that to the 

extent anyone was experiencing technical difficulties, they could contact the Host at 

catcobuyout@alixpartners.com.  

 

13. The format of my opening remarks was as follows: 

 
(a) I started by introducing myself and explaining that the Scheme Meetings had been 

convened pursuant to the relevant Convening Order and in connection with the 

Schemes. I then introduced the attendees to the advisors of the JPLs and the Scheme 

Companies, namely, Christian Luthi, Rhys Williams and Edward Rance of Conyers Dill 

& Pearman Limited for the JPLs and Peter Newman, James Falconer and Kathlene 

Burke of Skadden, Arps, Slate, Meagher & Flom (UK) LLP and Kehinde George and her 

team of ASW Law the Scheme Companies. I explained that these advisors would be 

present at each of the Scheme Meetings. 

 

(b) I then explained that the purpose of the Scheme Meetings was for the relevant 

Scheme Creditor in attendance to consider and, if thought fit, approve the relevant 

Scheme.  I made clear that the resolution which would be put at each of the Scheme 

Meetings would be to approve the relevant Scheme in the form set out in the Explanatory 

Statement. For identification purposes, I produced a hard copy of the Explanatory 

Statement and initialed it. 

 

(c) I then gave a short overview of the background to and rationale for the Schemes. I 

referred the Scheme Creditor to the relevant notice convening the Scheme Meetings 

and the Explanatory Statement and reminded the Scheme Creditors that they had been 

sent these notices which contained instructions on how to access the Explanatory 

Statement. I explained that the Schemes are inter-conditional. 

 

14. I then set out the agenda and administrative processes for the Scheme Meetings. I 

explained that all participants on the Teams platform, other than myself, would be asked to 
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keep their lines muted to ensure the Scheme Meetings proceeded without interruption. I 

noted that attendees could, during the course of the Scheme Meetings, raise questions 

through the “chat” or come off mute and ask a question. The “chat” function allowed all 

participants on the call to communicate in writing with all other participants.   In my address, 

I also notified Scheme Creditors that if a separate discussion was required a virtual “break-

out” area could be arranged for such discussion at that time or thereafter. There were no 

requests for a virtual "break out" session at any point during the Scheme Meetings 

 
15. Finally, before closing the opening remarks and formally opening the Scheme Meetings, I 

advised that Scheme Creditors had been invited to raise any questions 72 hours ahead of 

the Scheme Meetings but that no questions had been received.  

 

16. The Scheme Meetings then proceeded in the order set out in paragraph 4 above. 

 

Protocol at the Scheme Meetings  

 

17. At each of the Scheme Meetings, I followed the same protocol. I: 

 
(a) Informed those attending of the number and value of Scheme Creditor claims that I 

had been appointed proxy for; 

 

(b) acknowledged the presence of another proxy holder; 

 
(c) requested that participants indicate, either by unmuting their line and confirming, or 

by indicating through the chat function, that they could see and hear me and were not 

experiencing technical difficulties (participants in the Scheme Meetings had been 

provided with the catcobuyout@alixpartners.com email address through the chat 

function), in the event of technical difficulties in joining or participating in the Scheme 

Meetings. I reminded them of the ability to contact the Host, as noted above, if they were 

experiencing technical difficulties. I note that the Scheme Creditor in attendance by 

proxy confirmed he was not experiencing any technical difficulties and that I could be 

heard. Other attendees provided the same confirmation; 

 

(d) opened the floor to the Scheme Creditors to ask any further questions via the 

methods described in my opening remarks (however no questions were asked during 

any of the Scheme Meetings);  
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(e) provided an opportunity for attendees to temporarily join a break-out room to allow

discussion amongst those entitled to vote at that Scheme Meeting (however no break-

out rooms were requested during any of the Scheme Meetings); 

(f) submitted a formal resolution “To approve the Public Fund/Private Fund Scheme”

(the “Scheme Resolution”); 

(g) noted the requirement that, in order to be approved, the Scheme Resolution would

require the support of a majority in number representing over 75% in value of the relevant 

class of Scheme Creditors present and voting;  

(h) in the case of the Public Fund Scheme Meetings, advised the Scheme Creditors that

if they had already submitted a vote through Link and / or the CREST platform or to 

AlixPartners, their vote would be counted and they would not be required to vote again 

or to take any further action. However, if they wished to change their vote, they could do 

so by submitting a new poll card electronically at this meeting which would replace any 

previous voting instructions;  

(i) checked that the Scheme Creditor (or their proxy) in attendance had been issued

with a virtual poll card for the purpose of voting on the Schemes at that Scheme Meeting; 

(j) invited the Scheme Creditor (or their proxy present) to submit their completed poll

card in line with the instructions provided on screen, and notified them that they would 

have a brief period in which to submit their poll cards to the 

catcobuyout@alixpartners.com email address that was displayed on screen; 

(k) after the expiry of a brief period to allow the submission of poll cards, I explained that

the voting section of the meeting had subsequently closed; 

(l) the votes were counted by the JPLs team at AlixPartners LLP;

(m) I then advised the Scheme Creditors of the preliminary outcome of the

respective meeting but noted that the Schemes are dependent on the approval of all 

classes and the sanction of the Bermuda Court; and 

(n) I then provided the Scheme Creditors with a summary of the next steps for the

Restructuring, including the planned date and time of the Sanction Hearing. 
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18. Having concluded the business of each Scheme Meeting, I declared the relevant meeting 

closed. 

 

Results of the Scheme Meetings  

 

19. Notwithstanding that the Scheme Meetings took place virtually, and not physically, there 

was only one minor technical difficulty with the Teams platform, which was swiftly resolved 

and resulted in the first Scheme Meeting being delayed for a period of approximately 5 

minutes.  After the issue was resolved, the technology worked well and no Scheme Creditor 

reported any difficulty joining or participating in the Scheme Meetings.   

 

20. At each Scheme Meeting, in addition to votes cast by me as proxyholder and by the other 

Scheme Creditor present, certain Directors of the Scheme Companies voted in favor of the 

relevant Scheme on behalf of the number and percentage by value of Scheme Creditors in 

each respective class as indicated in the tables below, pursuant to powers of attorney 

(“PoA”) granted by Scheme Creditors when they submitted an undertaking to vote in favor 

of the relevant Scheme. Votes were cast pursuant to these powers of attorney because the 

relevant Scheme Creditors either did not attend the meeting or did not submit a proxy 

(despite having undertaken to vote in favor of the Scheme). Such votes pursuant to the 

powers of attorney are recorded under “PoA Votes” below.  

 
21. At least one Scheme Creditor in each class appointed a proxy other than the Chairman, 

which person attended each of the Scheme Meetings and he submitted his votes using the 

poll cards, which were added to the vote tabulations. 

 
22. In addition, in certain instances noted below, I exercised my discretion as Chairperson to 

accept proxies that had been received after the deadline set in the Explanatory Statement. 

I also exercised my discretion and rejected a vote in favour of the Public Fund Scheme  from 

Bank of New York Mellon Nominees Limited (representing 0.1% of voted shares in C Shares 

class) because Link was unable to locate the Scheme Creditor on the register, despite 

numerous attempts to seek clarification of their identity or account details. Although this 

Scheme Creditor could not be identified, as noted over 98% of creditors had untaken to vote 

in favour of the Schemes, so it is likely that this creditor would be captured by the PoA 

mentioned above.  
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23. One Scheme Creditor in each of the Public Fund Scheme Meetings had entered a "withheld" 

instruction through CREST with the Chairperson appointed as proxy. Under the terms set 

out in the Explanatory Statement, a "withheld" instruction through CREST is not a valid 

instruction to Link and accordingly such instruction was not included as an eligible vote. 

However, in each case, the Scheme Creditor had submitted an undertaking to vote in favour 

of the relevant Scheme. Their votes were therefore captured by the PoA mentioned above. 

 
24. The results for each of the Scheme Meetings were reported as follows: 
 

Class 
 

Turnout Votes 

Number of 
Scheme 
Creditors 
that voted 

 
Value 

($) 

% in NAV of 
Creditors 
that Voted 

Yes’ Votes 
by Number 

Yes’ Votes by 
Value 

Ordinary Share 
Class 

47 109,348,618 73% 97.87% 100.00% 

Ordinary Share 
Class (including 
PoA) 

93 126,070,137 84.40% 98.99% 100.00% 

C Share Class 42 70,861,711 85.10% 100% 100% 

C Share Class 
(including PoA) 

92 77,553,175 93.20% 100% 100% 

SP2016 Class 55 25,910,286 82.70% 100% 100% 

SP2016 Class 
(including late 
proxies and PoA) 

60 31,173,068 99% 100% 100% 

SP2017 Class 65 140,926,298 79.26% 100% 100% 

SP2017 Class 
(including late 
proxies and PoA) 

70 176,215,814 99% 100% 100% 

SP2018 Class 85 166,810,824 79.65% 100% 100% 

SP2018 Class 
(including late 
proxies and PoA) 

88 209,148,515 100% 100% 100% 

SP2019 Class 68 145,425,358 86.64% 100% 100% 

SP2019 Class 
(including late 
proxies and PoA) 

73 167,193,950 100% 100% 100% 

Aquilo Class 59 192,079,630 99.99% 100% 100% 

Aquilo Class 
(including PoA) 

60 192,090,195 100% 100% 100% 

 

 
25. There were seven voting instructions issued on behalf of Public Fund Ordinary Share 

Scheme Creditors that were not Supporting Scheme Creditors, and four on behalf of Public 

Fund C Share Scheme Creditors that were not Supporting Scheme Creditors.  Of these 
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votes, 6 Public Fund Ordinary Share Scheme Creditors voted in favour of the Schemes and 

only one Public Fund Ordinary Share Scheme Creditor voted against the Public Fund 

Scheme.  All of the Public Fund C Share Creditors voted in favour of the relevant Public 

Fund Schemes.   

 

26. The results of the Scheme Meetings are presented in the Annex to account for a number of 

scenarios where votes might arguably be excluded.  The additional tables set out in the 

Annex show what the position would be if it were correct to exclude from the voting: 

 
(a) votes where I exercised my discretion to accept late proxies 

(b) PoA Votes 

(c) votes cast by “connected creditors” defined as any Markel Corporation related entity 

or any director, current employee or former employee of CATCo related entities  

(d) votes cast by those Scheme Creditors receiving Work Fees 

Conclusion 

 

27. It is clear that each class of Scheme Creditors at both the Private Fund and the Public Fund 

level voted overwhelmingly to approve the Schemes.  

 

28. I consider that the Scheme Meetings were conducted in accordance with the directions of 

the Court. Further, nothing took place at the Scheme Meetings to suggest that, in relation 

to each of the Scheme Meetings: 

 

(a) the Scheme Creditors were not fairly represented by those who were present in 

person or by proxy and who voted at the Scheme Meetings; 

 

(b) the Scheme Creditors who voted at the Scheme Meetings were acting otherwise than 

in good faith;  

 

(c) there was any form of coercion or irregularity in respect of Scheme Creditors’ right to 

vote at the Scheme Meetings; or 

 

(d) any Scheme Creditors experienced any technological issues that prevented them 

from participating in the relevant Scheme Meeting. 

 
29. Copies of the Schemes in the form approved and adopted by the Scheme Meetings are 

annexed to this report. 
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30. I believe that the facts and matters recorded in this Chairman’s Report are true and that it 

is a full Report of events that took place at the Scheme Meetings. 

 
 
John C. McKenna 
Joint Provisional Liquidator of the Scheme Companies 
Chairman of the Scheme Meetings 
 
9 March 2022 
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Annexure  
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The Public Fund Ordinary Class Scheme Meeting 

 

OVERALL 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # Number 
% 

Value $ Value % # Number 
% 

Value $ Value % # Number 
% 

Value $ Value % 

Representative 
other than 
Chairperson 

1 1.01% 37,060 0.0294% 1 1.01% 37,060 0.0294% - - - - 

By proxy held 
by Chairperson 

92 98.99% 126,033,567 99.9706% 91 97.98% 126,033,077 99.9702% 1 1.01% 490 0.0004% 

Total 93 100.0% 126,070,627 100.0% 92 98.99% 126,070,137 99.9996% 1 1.01% 490 0.0004% 

 

POA VOTES REMOVED 

PoA votes represented 46 votes and 13.3% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # Number 
% 

Value $ Value % # Number 
% 

Value $ Value % # Number 
% 

Value $ Value % 

Representative 
other than 
Chairperson 

1 2.13% 37,060 0.0339% 1 2.13% 37,060 0.0339% - - - - 

By proxy held 
by Chairperson 

46 97.87% 109,312,048 99.9661% 45 95.75% 109,311,558 99.9657% 1 2.13% 490 0.0004% 

Total 47 100.00% 109,349,108 100.00% 46 
97.87%

% 
109,348,618 99.9996% 1 2.13% 490 0.0004% 

 

CONNECTED PARTIES REMOVED 

Connected Parties represented 3 votes and 8.1% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

- - - - - - - - - - - - 

By proxy held 
by Chairperson 

90 100.0% 115,906,705 99.9661% 89 98.89% 115,906,215 99.9996% 1 1.11% 490 0.0004% 

Total 90 100.0% 115,906,705 100.00% 89 98.89% 115,906,215 99.9996% 1 1.11% 490 0.0004% 
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WORK FEE SCHEME CREDITORS REMOVED 

Work Fee Scheme Creditors represented 3 votes and 25.8% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

1 1.11% 37,060 0.0396% 1 1.11% 37,060 0.0396% - - - - 

By proxy held 
by Chairperson 

89 98.89% 95,515,673 99.9604% 88 97.78% 95,515,183 99.9599% 1 1.11% 490 0.0005% 

Total 90 100.0% 93,552,733 100.00% 89 98.89% 93,552,243 99.9995% 1 1.11% 490 0.0005% 

 

 

The Public Fund C Class Scheme Meeting 

 

OVERALL 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

1 1.09% 9,516 0.01% 1 1.09% 9,516 0.01% - - - - 

By proxy held 
by Chairperson 

91 98.91% 77,543,659 99.99% 91 97.83% 77,543,659 99.99% - - - - 

Total 92 100.00% 77,553,175 100.00% 92 98.91% 77,553,175 100.00% - - - - 

 

 

POA VOTES REMOVED 

PoA votes represented 50 votes and 8.6% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

1 2.38% 9,516 0.01% 1 2.38% 9,516 0.01% - - - - 

By proxy held 
by Chairperson 

41 97.61% 70,852,195 99.99% 41 97.61% 70,852,195 99.99% - - - - 

Total 42 100.00% 70,861,711 100.00% 42 100.00% 70,861,711 100.00% - - - - 
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CONNECTED PARTIES REMOVED 

Connected Parties represented 2 votes and 0.05% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

- - - - - - - - - - - - 

By proxy held 
by Chairperson 

90 100.0% 77,517,466 100.0% 90 100.0% 77,517,466 100.0% - - - - 

Total 90 100.0% 77,517,466 100.0% 90 100.0% 77,517,466 100.0% - - - - 

 

 

WORK FEE SCHEME CREDITORS REMOVED  

Work Fee Scheme Creditors represented 3 votes and 28.6% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

1 1.12% 9,516 0.02% 1 1.12% 9,516 0.02% - - - - 

By proxy held 
by Chairperson 

88 98.88% 55,349,420 99.98% 88 98.88% 55,349,420 99.98% - - - - 

Total 89 100.00% 55,358,936 100.00% 89 100.00% 55,358,936 100.00% - - - - 

 

The Private Fund Retro Funds 2016 Class Scheme Meeting 

 

OVERALL 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

1 1.67% 9,767 0.03% 1 1.67% 9,767 0.03% - - - - 

By proxy held 
by Chairperson 

59 98.33% 31,163,301 99.97% 59 98.33% 31,163,301 99.97% - - - - 

Total 60 100.00% 31,173,068 100.00% 60 100.00% 31,173,068 100.00% - - - - 
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LATE PROXIES REMOVED 

Late proxies represented 2 votes and 16.8% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

1 1.72% 9,767 0.03% 1 1.72% 9,767 0.03% - - - - 

By proxy held 
by Chairperson 

57 98.28% 25,939,809 99.97% 57 98.28% 25,939,809 99.97% - - - - 

Total 58 100.00% 25,949,576 100.00% 58 100.00% 25,949,576 100.00% - - - - 

 

POA VOTES AND LATE PROXIES REMOVED 

PoA votes and late proxies represented 5 votes and 16.9% of value 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

1 1.82% 9,767 0.03% 1 1.82% 9,767 0.03% - - - - 

By proxy held 
by Chairperson 

54 98.18% 25,900,919 99.97% 54 98.18% 25,900,919 99.97% - - - - 

Total 55 100.00% 25,910,286 100.00% 55 100.00% 25,910,286 100.00% - - - - 

 

 

CONNECTED PARTIES REMOVED 

Connected Parties represented 5 votes and 5.9% of value 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

- - - - - - - - - - - - 

By proxy held 
by Chairperson 

55 100.00% 29,320,524 100.00% 55 100.00% 29,320,524 100.00% - - - - 

Total 55 100.00% 29,320,524 100.00% 55 100.00% 29,320,524 100.00% - - - - 
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WORK FEE SCHEME CREDITORS REMOVED 

Work Fee Scheme Creditors represented 4 votes and 33.8% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

1 1.79% 9,767 0.03% 1 1.79% 9,767 0.03% - - - - 

By proxy held 
by Chairperson 

55 98.21% 16,657,020 99.97% 55 98.21% 16,657,020 99.97% - - - - 

Total 56 100.00% 16,667,787 100.00% 56 100.00% 16,667,787 100.00% - - - - 

 
 

The Private Fund Retro Funds 2017 Class Scheme Meeting 

 

OVERALL 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

2 2.86% 40,846 0.02% 2 2.86% 40,846 0.02% - - - - 

By proxy held 
by Chairperson 

68 97.14% 176,174,967 99.98% 68 97.14% 176,174,967 99.98% - - - - 

Total 70 100.00% 176,215,814 100.00% 70 100.00% 176,215,814 100.00% - - - - 

 

LATE PROXIES REMOVED 

Late proxies represented 2 votes and 20.0% of value 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

2 2.94% 40,846 0.02% 2 2.94% 40,846 0.02% - - - - 

By proxy held 
by Chairperson 

66 97.06% 140,991,544 99.98% 66 97.06% 140,991,544 99.98% - - - - 

Total 68 100.00% 141,032,390 100.00% 68 100.00% 141,032,390 100.00% - - - - 
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POA VOTES AND LATE PROXIES REMOVED 

PoA votes and late proxies represented 5 votes and 20.0% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

2 3.08% 40,846 0.02% 2 3.08% 40,846 0.02% - - - - 

By proxy held 
by Chairperson 

63 96.92% 140,885,452 99.98% 63 96.92% 140,885,452 99.98% - - - - 

Total 65 100.00% 140,926,298 100.00% 65 100.00% 140,926,298 100.00% - - - - 

 

CONNECTED PARTIES REMOVED 

Connected Parties represented 8 votes and 7.0% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

- - - - - - - - - - - - 

By proxy held 
by Chairperson 

62 100.00% 163,863,921 100.00% 62 100.00% 163,863,921 100.00% - - - - 

Total 62 100.00% 163,863,921 100.00% 62 100.00% 163,863,921 100.00% - - - - 

 

 

WORK FEE SCHEME CREDITORS REMOVED 

Work Fee Scheme Creditors represented 4 votes and 36.5% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

2 3.03% 40,846 0.02% 2 3.03% 40,846 0.02% - - - - 

By proxy held 
by Chairperson 

64 96.97% 85,210,600 99.98% 64 96.97% 85,210,600 99.98% - - - - 

Total 66 100.00% 85,210,753 100.00% 66 100.00% 85,210,753 100.00% - - - - 
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The Private Fund Retro Funds 2018 Class Scheme Meeting 

 

OVERALL 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

2 2.27% 31,354 0.01% 2 2.27% 31,354 0.01% - - - - 

By proxy held 
by Chairperson 

86 97.73% 209,117,161 99.99% 86 97.73% 209,117,161 99.99% - - - - 

Total 88 100.00% 209,148,515 100.00% 88 100.00% 209,148,515 100.00% - - - - 

 

LATE PROXIES REMOVED 

Late proxies represented 3 votes and 20.2% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

2 2.35% 31,354 0.01% 2 2.35% 31,354 0.01% - - - - 

By proxy held 
by Chairperson 

83 97.65% 166,779,469 99.99% 83 97.65% 166,779,469 99.99% - - - - 

Total 85 100.00% 166,810,824 100.00% 85 100.00% 166,810,824 100.00% - - - - 

 

POA VOTES AND LATE PROXIES REMOVED 

PoA votes and late proxies represented 5 votes and 20.2% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

2 2.35% 31,354 0.01% 2 2.35% 31,354 0.01% - - - - 

By proxy held 
by Chairperson 

83 97.65% 166,779,469 99.99% 83 97.65% 166,779,469 99.99% - - - - 

Total 85 100.00% 166,810,824 100.00% 85 100.00% 166,810,824 100.00% - - - - 
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CONNECTED PARTIES REMOVED 

Connected Parties represented 8 votes and 0.7% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

- - - - - - - - - - - - 

By proxy held 
by Chairperson 

80 100.00% 207,744,363 100.00% 80 100.00% 207,744,363 100.00% - - - - 

Total 80 100.00% 207,744,363 100.00% 80 100.00% 207,744,363 100.00% - - - - 

 

WORK FEE SCHEME CREDITORS REMOVED 

Work Fee Scheme Creditors represented 6 votes and 34.4% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

2 2.44% 31,354 0.01% 2 2.44% 31,354 0.01% - - - - 

By proxy held 
by Chairperson 

80 97.56% 104,908,993 99.99% 80 97.56% 104,908,993 99.99% - - - - 

Total 82 100.00% 104,940,347 100.00% 82 100.00% 104,940,347 100.00% - - - - 

 
 

The Private Fund Retro Funds 2019 Class Scheme Meeting 

 

OVERALL 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

2 2.74% 7,121 0.004% 2 2.74% 7,121 0.004% - - - - 

By proxy held 
by Chairperson 

71 97.26% 167,186,829 99.996% 71 97.26% 167,186,829 99.996% - - - - 

Total 73 100.00% 167,193,950 100.000% 73 100.00% 167,193,950 100.000% - - - - 
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LATE PROXIES REMOVED 

Late proxies represented 3 votes and 13.0% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 
Chairperson 

2 2.86% 7,121 0.004% 2 2.86% 7,121 0.004% - - - - 

By proxy held 
by Chairperson 

68 97.14% 145,423,298 99.996% 68 97.14% 145,423,298 99.996% - - - - 

Total 70 100.00% 145,430,419 100.000% 70 100.00% 145,430,419 100.000% - - - - 

 

 

POA VOTES AND LATE PROXIES REMOVED 

PoA and late proxies represented 5 votes and 13.0% of value 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 

Chairperson 
2 2.94% 7,121 0.004% 2 2.94% 7,121 0.004% - - - - 

By proxy held 
by Chairperson 

66 97.06% 145,418,237 99.996% 66 97.06% 145,418,237 99.996% - - - - 

Total 68 100.00% 145,425,358 100.000% 68 100.00% 145,425,358 100.000% - - - - 
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CONNECTED PARTIES REMOVED 

Connected Parties represented 8 votes and 0.8% of value  

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 

Chairperson 
- - - - - - - - - - - - 

By proxy held 
by Chairperson 

65 100.00% 165,934,953 100.00% 65 100.00% 165,934,953 100.00% - - - - 

Total 65 100.00% 165,934,953 100.00% 65 100.00% 165,934,953 100.00% - - - - 

 

 

 

 

WORK FEE SCHEME CREDITORS REMOVED 

Work Fee Scheme Creditors represented 6 votes and 48.3% of value  

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 

Chairperson 
2 2.99% 7,121 0.004% 2 2.99% 7,121 0.004% - - - - 

By proxy held 
by Chairperson 

65 97.01% 70,256,469 99.996% 65 97.01% 70,256,469 99.996% - - - - 

Total 67 100.00% 70,263,590 100.000% 67 100.00% 70,263,590 100.000% - - - - 

 
 

The Private Fund Aquilo Class Scheme Meeting 

 

OVERALL 

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 

Chairperson 
1 1.67% 915 0.0005% 1 1.67% 915 0.0005% - - - - 

By proxy held 
by Chairperson 

59 98.33% 192,089,280 99.9995% 59 98.33% 192,089,280 99.9995% - - - - 

Total 60 100.00% 192,090,195 100.00% 60 100.00% 192,090,195 100.00% - - - - 
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POA VOTES REMOVED 

PoA votes represented 1 vote and 0.01% of value   

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 

Chairperson 
1 1.69% 915 0.0005% 1 1.69% 915 0.0005% - - - - 

By proxy held 
by Chairperson 

58 98.31% 192,078,716 99.9995% 58 98.31% 192,078,716 99.9995% - - - - 

Total 59 100.00% 192,079,630 100.00% 59 100.00% 192,079,630 100.00% - - - - 

 

 

CONNECTED PARTIES REMOVED 

Connected Parties represented 10 votes and 21.0% of value  

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 

Chairperson 
- - - - - - - - - - - - 

By proxy held 
by Chairperson 

50 100.00% 151,805,165 100.00% 50 100.00% 151,805,165 100.00% - - - - 

Total 50 100.00% 151,805,165 100.00% 50 100.00% 151,805,165 100.00% - - - - 

 

 

 

WORK FEE SCHEME CREDITORS REMOVED 

Work Fee Scheme Creditors represented 23 votes and 61.7% of value  

 

 Present and voting Voted for the Resolution Voted against the Resolution 

How present # 
Number 

% 
Value $ Value % # 

Number 
% 

Value $ Value % # 
Number 

% 
Value $ Value % 

Representative 
other than 

Chairperson 
1 2.70% 915 0.001% 1 2.70% 915 0.001% - - - - 

By proxy held 
by Chairperson 

36 97.30% 73,580,241 99.999% 36 97.30% 73,580,241 99.999% - - - - 

Total 37 100.00% 73,581,155 100.000% 37 100.00% 73,581,155 100.000% - - - - 

 



 

 

 

 

 

IN THE SUPREME COURT OF BERMUDA 

CIVIL JURISDICTION 

(COMMERCIAL COURT) 

Case 2021: No. 309 

IN THE MATTER OF MARKEL CATCO REINSURANCE FUND LTD. 

AND IN THE MATTER OF THE COMPANIES ACT 1981 

 

 

SCHEME OF ARRANGEMENT 

UNDER SECTION 99 OF THE COMPANIES ACT 1981 

BETWEEN 

CATCO REINSURANCE OPPORTUNITIES FUND LTD. 

- AND THE - 

SCHEME CREDITORS (AS DEFINED HEREIN) 
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1. Definitions and Interpretation 

1.1 Definitions 

In this Scheme, the following expressions shall, unless the context otherwise requires, have the 

following meanings: 

“Acquired Shares” means the shares in the segregated accounts of the Reinsurer, to be acquired 

by the Purchaser from the Private Fund in exchange for the Buy-Out Amounts in accordance with 

the terms of the Relationship and Economic Rights Agreement. 

“Additional Consideration” means an amount to be allocated to all Scheme Creditors equal to 

each Scheme Creditor’s pro rata entitlement (based on the proportion that the Closing NAV of 

each Scheme Creditor’s shareholding in the Private Fund comprises in relation to the aggregate 

Closing NAV of all Private Fund shareholders including the Excluded Creditors) to $44 million. 

“Administrative Expenses” means the Transaction Costs, the Ordinary Course Fees and the 

Reserve. 

“Administrative Expenses Contribution” means an aggregate cash amount equal to the greater 

of: (i) $20 million, and (ii) Transaction Costs, less any amount of Transaction Costs which has been 

paid by the Private Fund and allocated against the NAV of the Settling Shares, which amount will 

be contributed by Markel Corporation or one of its Affiliates to the Private Fund and attributed to 

Retro Funds Shares and Aquilo Fund Shares pro-rata in proportion to the Current NAV of such 

shares. 

“Adverse Development Cover” means adverse development cover (and/or entering into new 

reinsurance contracts, or amending existing reinsurance contracts) to one or more fronting 

reinsurers of the Aquilo Fund that will enable the release of trapped cash to the Private Fund. 

“Adverse Development Cover Provider” means Markel Bermuda Limited, an Affiliate of Markel 

Corporation, or any other Affiliate of Markel Corporation that will provide the Adverse 

Development Cover. 

“Advisers” means: 

(a) AlixPartners UK LLP; 

(b) ASW Law Limited; 

(c) Skadden, Arps, Slate, Meagher & Flom LLP and its affiliates (and Counsel 

instructed by Skadden, Arps, Slate, Meagher & Flom LLP and its affiliates to 

advise on, and to appear before the Supreme Court of Bermuda in relation to, the 

Schemes) as legal advisers to the Scheme Companies; 

(d) Conyers Dill & Pearman Limited;  

(e) Finance and Risk Services Limited; and 

(f) Simpson, Thacher & Bartlett LLP; and 

(g) the JPLs in the personal capacities, 

together with the respective Related Parties of each of the foregoing. 

“Affiliate” means, in respect of a company: 

(a) a company that directly or indirectly owns, controls, or holds with power to vote, 

50 percent or more of the outstanding voting securities of the company, other than 

an entity that holds such securities: 
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(i) in a fiduciary or agency capacity without sole discretionary power to vote 

such securities; or 

(ii) solely to secure a debt, if such entity has not in fact exercised such power 

to vote; 

(b) a company 50 percent or more of whose outstanding voting securities are directly 

or indirectly owned, controlled, or held with power to vote, by the company, or by 

an entity that directly or indirectly owns, controls, or holds with power to vote, 50 

percent or more of the outstanding voting securities of the company, other than an 

entity that holds such securities— 

(i) in a fiduciary or agency capacity without sole discretionary power to vote 

such securities; or 

(ii) solely to secure a debt, if such entity has not in fact exercised such power 

to vote; 

(c) a person whose business is operated under a lease or operating agreement by the 

company, or person substantially all of whose property is operated under an 

operating agreement with the company; or 

(d) an entity that operates the business or substantially all of the property of the 

company under a lease or operating agreement. 

“Ancillary Transaction Documents” means the Security Documents and all scheduled, 

instruments, resolutions or other documentation necessary to implement and give effect to the 

Transaction Documents. 

“Aquilo Accelerated Distribution” means a cash distribution to Private Fund Scheme Creditors 

with interests in Shares issued by the Aquilo Fund in an amount equal to 100% of the Closing NAV 

of the Aquilo Fund Shares  

“Aquilo Buy-Out Amount” means the purchase price to be paid by the Purchaser to the Private 

Fund (pursuant to the terms of the Relationship and Economic Rights Agreement) in exchange for 

the Acquired Shares in respect of the Aquilo Fund . 

“Aquilo Fund” means the Aquilo Fund of the Private Fund. 

“Aquilo Fund Shares” means the shares issued by the Aquilo Fund to its shareholders. 

“Aquilo Scheme Distribution” means a distribution to Private Fund Scheme Creditors with 

interests in Shares issued by the Aquilo Fund of: 

a) each shareholders’ proportion of the Aquilo Accelerated Distribution; and 

b) each shareholders’ proportion of the Additional Consideration, 

such distributions to be allocated to Private Fund Scheme Creditors with interests in Shares 

issued by the Aquilo Fund pro rata in proportion to their Closing NAV and to be made in 

accordance with the Private Fund Bye-Laws. 

“Attorney” has the meaning given in Clause 4.1 of this Scheme. 

“Bermuda Proceedings” means, collectively, the Provisional Liquidations and the Schemes. 

“Bermuda Registrar of Companies” means the Registrar of Companies in Bermuda. 

“Business Day” means a day on which commercial banks and foreign exchange markets settle 

payments and are open for general business (including dealings in foreign exchange and foreign 

currency deposits) in London, New York and Bermuda. 
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“Buy-Out Amounts” means the Aquilo Buy-Out Amount and the Retro Funds Buy-Out Amount. 

“Buy-Out Transaction” means the transaction to be implemented by the Schemes, including 

(without limitation) the acquisition of the Acquired Shares by the Private Fund in consideration for 

the Buy-Out Amounts, the Adverse Development Cover becoming effective, the execution of the 

Deed of Release, and the distribution of the Scheme Consideration to Scheme Creditors. 

“C Share Distribution” means the distribution by the Public Fund paid to Distribution Date C 

Shareholders of the amount of the Retro Funds Scheme Distribution received by the Public Fund 

attributable to C Shares, less the C Share Expenses Reserve, in accordance with the Bye-Laws of 

the Public Fund. 

“C Share Expenses Reserve” means $1,076,403. 

“C Shares” means the issued and outstanding series C shares of the Public Fund and includes (save 

where the context so requires) the Depository Interests issued by the Depositary in respect of those 

shares. 

“Certificated Shares” means the Public Fund Shares issued in certificated form. 

“Chapter 15” means Chapter 15 of the U.S. Bankruptcy Code. 

“Chapter 15 Cases” means the Chapter 15 cases with respect to the Bermuda Proceedings. 

“Chapter 15 Enforcement Order” means an order issued by the U.S. Bankruptcy Court 

recognising and enforcing the terms of this Scheme and the Buy-Out Transaction, on terms 

satisfactory to the Scheme Company and the Undertaking Parties. 

“Claim” means a claim, potential claim, counterclaim, potential counterclaim, right of set-off, 

indemnity, cause of action, demand, suit, right to payment (whether or not such right is reduced to 

judgment), right or interest of any kind or nature whatsoever, whether in law or in equity, civil or 

criminal, contractual or in tort (including, but not limited to, negligence, fraud or breach of fiduciary 

duty), and whether direct or derivative in nature, whether known or unknown, suspected or 

unsuspected, contingent or actual, liquidated or unliquidated, matured or unmatured, direct or 

indirect, disputed or undisputed, secured or unsecured, fixed or undetermined, present or future, 

however and whenever arising and in whatever capacity and jurisdiction. 

“Closing Date” means the date of completion on which each of the steps set out in Clause 3.5(a), 

(b) and (c) has occurred. 

“Closing NAV” is an amount equal to Current NAV:  

(i) plus the Transaction Costs Reserve Release (where applicable),  

(ii) plus the Administrative Expenses Contribution, 

(iii) less Administrative Expenses . 

“Conditions Precedent” means the conditions precedent for the Schemes set out in Clause 3.2 of 

the Scheme and Clause 3.2 of the Private Fund Scheme. 

“Court” means the Supreme Court of Bermuda. 

“Current NAV” means, if the Net Asset Value attributable to the Shares that has been announced 

for the most recent month end prior to the Closing Date, adjusted to exclude the impact of any 

Transaction Costs or increased reserve on account of Transaction Costs or litigation liabilities 

reflected in such amount, is greater than the Net Asset Value of the Shares as of 31 August 2021, 

then the Net Asset Value attributable to the Shares that has been announced for the most recent 

month end prior to the Closing Date, or otherwise the Net Asset Value of the Shares as of 31 August 

2021. 
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“Deed of Release” means a deed of release to be dated on or about the Closing Date between the 

Scheme Creditors, the Private Fund Scheme Creditors, the Scheme Company, the Private Fund, the 

Manager, the Reinsurer, the Funding Cos, the Purchaser, the Adverse Development Cover Provider 

and Markel Corporation pursuant to which the parties shall grant releases of certain claims and 

liabilities as contemplated by the Schemes. 

“Depositary” means Link Market Services Trustees (Nominees) Limited, acting in the capacity as 

Depositary for the Public Fund. 

“Depository Interests” means the dematerialised depository interests issued by the Depositary in 

respect of the issued and outstanding Ordinary Shares and C Shares. 

“Distribution Date C Shareholders” means holders of C Shares or Depository Interests 

representing C Shares on the Public Fund Distribution Record Date. 

“Distribution Date Ordinary Shareholders” means the holders of Ordinary Shares or Depository 

Interests representing Ordinary Shares on the Public Fund Distribution Record Date. 

“Early Consent Fee Amount” means a cash fee equal to 2% of the aggregate Current NAV of 

Scheme Creditors who had executed support undertakings by 9 November 2021 at 11.59 p.m. 

(Bermuda time). 

“Excluded Creditors” has the meaning given to it in the Private Fund Scheme. 

“Explanatory Statement” means the explanatory statement issued by the Scheme Companies in 

compliance with section 99 and section 100(1)(a) of the Companies Act relating to the Schemes. 

“Funding Cos” means SOAFC I, Inc., SOAFC II, Inc. and SOAFC III Ltd as lenders pursuant to 

the Purchase Price Loan Agreement. 

“Group Settlement Deed” means a deed to be entered in to by the Manager, the Public Fund, the 

Private Fund and the Reinsurer, pursuant to which, on and from the Closing Date, the Management 

Agreements will be terminated and all rights or claims arising therefrom including pursuant to the 

indemnities contained therein will be released. 

“Insurance Management Agreement” means that certain discretionary insurance management 

agreement dated 8 December 2015 between the Manager and the Reinsurer. 

“Investor Claims” means all Claims at any time arising out of, relating to, or in connection with 

any investment in or exposure to the Scheme Companies (and/or any of their segregated accounts, 

if applicable) or the Markel CATCo Business, and/or the Scheme Creditors’ Shares, including, 

without limitation, any such Claims: based on any oral or written statements or omissions by any 

person; based in tort (including, but not limited to, negligence, fraud or breach of fiduciary duty), 

contract, or the laws that govern the offer and sale of securities under the law of any jurisdiction;  

based on breach of fiduciary or other duties or breach of any contracts or deviations from 

operations; based on any argument or theory of alter ego, vicarious liability, agency, or piercing 

the corporate veil; for breach of representation, warranty or undertaking; based on an event of 

default or under any indemnity given under or in connection with any such Claim; based on 

indemnification, whether statutory or otherwise in any jurisdiction; for damages, restitution, 

contribution, attorneys’ fees, costs, or other liability; or as a result of any recovery by any person 

of a payment on the grounds of preference or otherwise, and any Claims which would be included 

in any of the above but for any discharge, non-provability, unenforceability or non-allowance of 

those amounts in any insolvency or other proceedings. 

“JPLs” means Simon Appell and John McKenna in their capacities as joint provisional liquidators 

of the Scheme Company, the Private Fund, the Manager and the Reinsurer. 

“Loan” has the meaning given to that term under the Purchase Price Loan Agreement. 



 6 
 

“Lodgement Date” has the meaning given in Clause 2.2 of this Scheme. 

“Management Agreements” means, collectively, (a) the Private Fund Management Agreement, 

(b) the Public Fund Management Agreement and (c) the Insurance Management Agreement. 

“Manager” means Markel CATCo Investment Management Ltd. 

“Markel CATCo Business” means the retro-reinsurance and reinsurance business carried out by 

the Manager and the Reinsurer with respect to the assets held by the Scheme Companies and the 

management and solicitation of investments in respect thereof. 

“Markel Corporation” means the corporation which indirectly wholly owns Markel CATCo 

Investment Management Ltd. and is incorporated in the Commonwealth of Virginia (USA). 

“Markel Group” means Markel Corporation and its Affiliates. 

“Master Fund” means the Segregated Account known as the Markel CATCo Diversified Fund. 

“Master Fund SP” means side pocket shares of the Private Fund issued in respect of the Master 

Fund. 

“Net Asset Value” or “NAV” means assets at fair value less liabilities, including any accrued but 

unpaid expenses. 

“Ordinary Course Fees” means the aggregate of the following amounts in respect of each SP of 

the Retro Funds, and the Aquilo Fund, which amounts are allocated to Retro Funds Shares or Aquilo 

Fund Shares pro rata in proportion to the Current NAV of such Shares: 

 Operating expenses 

estimate 

Reserve   Total 

2016 Master Fund SP 0   $141,653 $141,653 

2017  Master Fund SP $1,982.885 $1,202,747 $3,185,632 

2018  Master Fund SP $3,982,732 $1,817,844 $5,800,575 

2019 Master Fund SP $4,038,313 $1,538,543 $5,576,857 

Aquilo $1,131,284 $526,257 $1,657,540 

“Ordinary Share Distribution” means the distribution by the Public Fund to Distribution Date 

Ordinary Shareholders of the amount of the Retro Funds Scheme Distribution received by the 

Public Fund attributable to Ordinary Shares, less the Ordinary Share Expenses Reserve, in 

accordance with the Bye-Laws of the Public Fund. 

“Ordinary Share Expenses Reserve” means $1,130,252. 

“Ordinary Shares” means the issued and outstanding ordinary shares of the Public Fund and 

includes (save where the context so requires) the Certificated Shares and the Depository Interests 

issued by the Depositary in respect of those shares. 

“Principal Transaction Documents” means the Deed of Release,  the Purchase Price Loan 

Agreement, and  the Relationship and Economics Rights Agreement, each in substantially the form 

made available to Scheme Creditors on the Schemes Website, subject to any modification made in 

accordance with the terms of this Scheme. 

“Private Fund” means Markel CATCo Reinsurance Fund Ltd. 
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“Private Fund Management Agreement” means that certain discretionary investment 

management agreement dated 8 December 2015 between the Manager and the Private Fund on 

behalf of each Segregated Account. 

“Private Fund Sanction Order” means the office copy of the order of the Court sanctioning the 

Private Fund Scheme. 

“Private Fund Scheme” means the scheme of arrangement in respect of the Private Fund. 

“Private Fund Scheme Creditors” means all persons other than Excluded Creditors that are 

beneficially interested in the Private Fund Shares as at the Scheme Record Time, in their capacity 

as creditors of the Private Fund (and/or any of its segregated accounts) in relation to their potential 

Investor Claims. 

“Private Fund Shares” means the shares issued by the Private Fund in respect of the Segregated 

Accounts. 

“Proceeding” means any process, suit, action, legal or other proceeding, including without 

limitation any arbitration, mediation, alternative dispute resolution, judicial review, adjudication, 

demand, execution, distraint, restraint, forfeiture, re-entry, seizure, lien, enforcement of judgment 

or enforcement of any security. 

“Provisional Liquidations” means the liquidation proceedings commenced by each of the 

Manager, the Private Fund, the Public Fund, and the Reinsurer under Part XIII of the Companies 

Act, in their present form or with or subject to any modifications, additions or conditions approved 

or imposed by the Court or approved in accordance with the terms of each such liquidation 

proceeding. 

“Public Fund” means CATCo Reinsurance Opportunities Fund Ltd. 

“Public Fund Bye-Laws” means the bye-laws of the Public Fund.  

“Public Fund Distribution Record Date” means the record date fixed by the Board of Directors 

of the Public Fund for payment of the Public Fund Scheme Distribution. 

“Public Fund Management Agreement” means that certain discretionary investment 

management agreement dated 8 December 2015 between the Manager and the Public Fund. 

“Public Fund Sanction Order” means the office copy of the order of the Court sanctioning the 

Scheme. 

“Public Fund Scheme Distribution” means the C Share Distribution and the Ordinary Share 

Distribution. 

“Public Fund Shares” means the Ordinary Shares and/or the C Shares, as applicable. 

“Purchase Price Loan Agreement” means the loan agreement, to be dated on or about the Closing 

Date, between inter alios, the Funding Cos, the Purchaser and the Reinsurer, pursuant to which the 

Funding Cos will advance the Loans to the Purchaser for the purchase of the Acquired Shares.   

“Purchaser” means SPC, Ltd. as purchaser pursuant to the Relationship and Economic Rights 

Agreement. 

“Reinsurer” means Markel CATCo Re Ltd. 

“Relationship and Economic Rights Agreement” means that certain relationship agreement, to 

be dated on or about the Closing Date, between the Purchaser, the Private Fund, the Manager and 

the Reinsurer governing the purchase of the Acquired Shares and economic rights of the Reinsurer 

and the Private Fund on a go forward basis. 
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“Released Parties” has the meaning given to it in the Deed of Release. 

“Reserve” means a reserve of approximately $5.2 million to cover Ordinary Course Fees. 

“Retro Funds” means, collectively, the Master Fund, the Diversified Fund II, the Limited 

Diversified Arbitrage Fund, the Diversified Arbitrage Fund, the GTL Diversified Fund, the Markel 

Diversified Fund and the QIC Diversified Fund. 

“Retro Funds Accelerated Distribution” means a cash distribution to Private Fund Scheme 

Creditors with interests in the Retro Funds in an amount equal to 100% of the Closing NAV of each 

Private Fund Scheme Creditor’s Retro Funds Shares.  

“Retro Funds Buy-Out Amount” means the purchase price to be paid by the Purchaser to the 

Private Fund (pursuant to the terms of the Relationship and Economic Rights Agreement) in 

exchange for the Acquired Shares in respect of the Retro Funds 

“Retro Funds Scheme Distribution” means a distribution to Private Fund Scheme Creditors with 

interests in the Retro Funds of:  

a) each shareholders’ proportion of the Retro Funds Accelerated Distribution; and 

b) each shareholders’ proportion of the Additional Consideration,  

such distributions to be allocated to Private Fund Scheme Creditors with interests in the 

Retro Funds pro rata in proportion to their Closing NAV and to be made in accordance 

with the Private Fund Bye-Laws. 

“Retro Funds Shares” means the Shares issued by the  Retro Funds to their shareholders, other 

than any such shares held by another Retro Fund. 

“Sanction Orders” means the Public Fund Sanction Order and the Private Fund Sanction Order. 

“Scheme” means the scheme of arrangement in relation to the Public Fund under section 99 of the 

Companies Act in its present form or with or subject to any modifications, additions or conditions 

approved or imposed by the Court or approved in accordance with the terms of each such scheme 

of arrangement. 

“Scheme Company” means the Public Fund. 

“Scheme Consideration” means the entitlements of Scheme Creditors and the Private Fund 

Scheme Creditors pursuant to the Schemes, including without limitation, the Retro Funds Scheme 

Distribution, Aquilo Scheme Distribution and/or the Public Fund Scheme Distribution, as 

applicable. 

“Scheme Creditors” all persons that are beneficially interested in the Public Fund Shares, as at the 

Scheme Record Time in their capacity as creditors of the Public Fund  in relation to their potential 

Investor Claims. 

“Scheme Record Time” means 1 March 2022 at 2 p.m. (Bermuda Time). 

“Schemes Website” means the website providing further information related to the Schemes and 

the Buy-Out Transaction at https://catcobuyout.alixpartners.com. 

“Security” means  the security to be granted in favour of the Funding Cos to secure repayment of 

the Loans, as set out in the Purchase Price Loan Agreement. 

“Security Documents” means the documents in a form reasonably satisfactory to the Funding Cos 

pursuant to which the Security is granted. 
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“Segregated Account” means each of the following funds: (a) Master Fund, (b) Diversified Fund 

II, (c) Limited Diversified Arbitrage Fund, (d) Diversified Arbitrage Fund, (e) GTL Diversified 

Fund, (f) Markel Diversified Fund, (g) QIC Diversified Fund, and (h) Aquilo Fund. 

“Shares” means, with respect to the Private Fund, the Private Fund Shares and, with respect to the 

Public Fund, the Public Fund Shares. 

“SP” means a side pocket, a distinct class of shares issued in respect of any particular Segregated 

Account, holders of which are entitled to share in a defined pool of assets. 

“Transaction Costs” means the transaction costs for implementing the Schemes (including the 

fees and costs incurred by the JPLs, the U.S. Expert and all legal and other advisers to the Scheme 

Companies, including the Advisers), which shall, to the extent not already allocated, be allocated 

as follows: 

a) in respect of the Retro Funds, an allocation of 90% of the Transaction Costs to all Retro 

Fund Shares, pro rata in proportion to the Current NAV of such shares; and 

b) in respect of the Aquilo Funds, an allocation of 10% of the Transaction Costs to all 

Aquilo Fund Shares, pro rata in proportion to the Current NAV of such shares.  

“Transaction Costs Reserve Release” means in respect of each Retro Fund SP, 75% of the amount 

held by the Private Fund in respect of such SP as a reserve on account of potential litigation costs 

related to Investor Claims. 

“Transaction Documents” means the Ancillary Transaction Documents and the Principal 

Transaction Documents. 

“Undertaking Parties” means the Manager, the Reinsurer, the Funding Cos and the Purchaser. 

“U.S. Expert” means Daniel M. Glosband, in respect to a legal opinion prepared on behalf of the 

Manager in support of the Schemes. 

“Work Fee” means a cash fee equal to 2% of the Current NAV of funds managed by PKA A/S and 

Almitas Capital. 

1.2 Interpretation 

In this Scheme, unless the context otherwise requires or otherwise expressly provides for: 

(a) references to “Clauses” are references to the Clauses of this Scheme; 

(b) references to a “person” include references to an individual, firm, partnership, company, 

corporation, unincorporated body of persons or any state or state agency; 

(c) references to a statute or statutory provision include the same as subsequently modified, 

amended or re-enacted from time to time; 

(d) references to an agreement, deed or document shall be deemed to also refer to such 

agreement, deed or document as amended, supplemented, restated, varied, replaced and/or 

novated (in whole or in part) from time to time and to any agreement, deed or document 

executed pursuant thereto; 

(e) references to time shall be to prevailing Bermuda time; 

(f) the singular includes the plural and vice versa and words importing one gender shall 

include all genders; 

(g) the term “including” means “including without limitation;” and 

(h) headings are for ease of reference only and shall not affect the interpretation of this Scheme. 
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2. Application and Effectiveness of the Scheme 

2.1 The compromise and arrangement effected by the Scheme shall bind: 

(a) all Scheme Creditors 

(b) the Scheme Company; and 

(c) each of the Undertaking Parties in accordance with the terms of their undertaking to be so 

bound. 

2.2 Unless otherwise stated, the provisions of the Scheme shall take effect on and from the time that 

both of the following conditions are satisfied: 

(a) the Private Fund Scheme has been sanctioned by the Court; and 

(b) copies of the Sanction Orders are delivered to the Bermuda Registrar of Companies for 

registration (the “Lodgement Date”). 

2.3 As soon as reasonably practicable following the Lodgement Date, the Scheme Company shall 

notify the Scheme Creditors in accordance with Clause 6.9 (Notice) (including through the Schemes 

Website) that the Scheme has become effective 

3. Implementation of the Buy-Out Transaction 

3.1 On and from the Lodgement Date, each Scheme Creditor hereby irrevocably authorises, instructs, 

empowers and appoints the Scheme Company (acting by any authorised signatory (being any 

director of the Scheme Company or attorney of the Scheme Company appointed pursuant to a duly 

executed power of attorney)) as the true and lawful agent and attorney of that Scheme Creditor (the 

“Attorney”), so that the Attorney may: 

(a) sign, execute and deliver the Deed of Release for and on behalf of that Scheme Creditor, 

such that each Scheme Creditor will become a party to and be bound by the Deed of 

Release; 

(b) take any such other action as may be reasonably necessary, or desirable, to give effect to 

the terms of the Scheme, the Deed of Release or any other Transaction Document; 

(c) agree on its behalf any amendments to the Scheme, Deed of Release or any other 

Transaction Document, which the Scheme Company and (if applicable) the other person(s) 

party to the Scheme, the Deed of Release or such other Transaction Document (acting 

reasonably and in good faith) consider(s) necessary, or desirable, in order to ensure that, 

without limitation: 

(i) the information and categories of information contained, or referred to, in any 

formula, schedule, annex or similar, signature blocks, parties’ provisions, notice 

details or blank in any Transaction Document reflect the relevant information and 

categories of information as of the applicable date; 

(ii) any Transaction Document may be duly executed and delivered; and/or 

(iii) the Deed of Release and any other Transaction Document is legal, valid, binding 

and enforceable upon the parties to them in accordance with the Scheme. 

3.2 The Closing Date shall occur as soon as reasonably practicable following the occurrence of each 

of the following (together, the “Conditions Precedent”): 

(a) the Manager, the Public Fund, the Private Fund and the Reinsurer have entered into the 

Group Settlement Deed; and 

(b) the U.S. Bankruptcy Court has issued the Chapter 15 Enforcement Order; and 
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(c) each of the conditions precedent set out in the Purchase Price Loan Agreement have been 

satisfied. 

3.3 The Scheme Company shall take all steps and execute all documents as are required to satisfy the 

Conditions Precedent as soon as possible following the Lodgement Date. 

3.4 On or before the Closing Date the following shall occur: 

(a) the Private Fund and the Undertaking Parties (as applicable) shall enter into and implement 

the Purchase Price Loan Agreement and the Relationship and Economic Rights Agreement; 

(b) the Reinsurer and the Purchaser shall grant the Security; 

(c) the Funding Cos shall provide the Loans to the Purchaser pursuant to the terms of the 

Purchase Price Loan Agreement; 

(d) the Purchaser shall acquire the Acquired Shares pursuant to the Relationship and Economic 

Rights Agreement;  

(e) relevant steps will be taken by the Private Fund so that t the Adverse Development Cover 

becomes effective; and 

(f) the Purchaser or one of its Affiliates (as applicable) will pay to the Private Fund and/or the 

Public Fund, as relevant, the Additional Consideration, the Administrative Expenses 

Contribution, and the Early Consent Fee Amount; and 

(g) the Work Fee will be paid to those parties entitled to it as agreed between the Scheme 

Companies and those parties. 

3.5 On the Closing Date the following shall occur: 

(a) the Deed of Release will be executed by the Scheme Company on its own behalf and on 

behalf of the Scheme Creditors and by all other parties thereto and shall become effective 

in accordance with its terms; 

(b) the Group Settlement Deed shall become effective;  

(c) the Private Fund shall initiate the Retro Funds Scheme Distribution and the Aquilo Scheme 

Distribution in accordance with the Private Fund Bye-Laws; and 

(d) the Scheme Company shall initiate the payment of the Early Consent Fee to eligible Public 

Fund Scheme Creditors. 

3.6 The Scheme Company shall take all steps and execute all documents as are reasonably required to 

cause the Closing Date to occur as soon as reasonably practicable following satisfaction of the 

Conditions Precedent. 

3.7 The Scheme Company shall make the Public Fund Scheme Distribution to Scheme Creditors in 

accordance with the Public Fund Bye-Laws within 5 Business Days of receipt of its share of the 

Retro Funds Scheme Distribution. 

3.8 If the Closing Date does not occur on or before the date which is 15 Business Days after the 

Lodgement Date (or such other date not later than 45 Business Days after the Lodgement Date as 

the Scheme Company may determine and of which notice is given to all Scheme Creditors), the 

terms of and the obligations on the parties under or pursuant to clause 3 of the Scheme shall lapse 

and all the compromises and arrangements provided by the Scheme (including the execution of the 

Deed of Release on behalf of any or all of the Scheme Creditors) shall be of no effect. 

3.9 The authority granted under Clause 3.1 above shall be treated for all purposes whatsoever and 

without limitation as having been granted by deed under the laws of Bermuda. 



 12 
 

4. Action Contrary to the Scheme 

4.1 Prior to the Closing Date (or, if earlier, the date on which the Scheme lapses in accordance with 

Clause 3.9), the Scheme Creditors shall not take any actions which would be inconsistent with the 

Schemes, including exercising any rights, remedies, powers or discretions in respect of any Investor 

Claim (or instructing any other person to do the same). 

5. General 

Modification 

5.1 The Scheme Creditors hereby agree that the Scheme Company may, at any Court hearing to 

sanction this Scheme, consent on behalf of itself and all Scheme Creditors to any modification of, 

or addition to, this Scheme, the Deed of Release and/or any of the other Transaction Documents or 

any terms or conditions which, in each case, the Court may think fit to approve or impose, provided 

that such modification, addition, term or condition does not have an adverse effect on the rights of 

the Scheme Creditors, or any of them. 

Assignments or Transfers  

5.2 The Scheme Company shall not be under any obligation to recognise any assignment or transfer of 

Shares that occurs in the period after the Public Fund Distribution Record Date up to the Closing 

Date, provided that, where the Scheme Company has received from the relevant parties written 

notice of such assignment or transfer, the Scheme Company may in its absolute discretion and 

subject to such evidence as it may reasonably require, agree to recognise such assignment or 

transfer, subject to the assignee or transferee agreeing to be bound by the terms of this Scheme and 

to be treated as a Scheme Creditor for the purposes of this Scheme. 

Exercise of Discretion 

5.3 Where, under or pursuant to any provision of this Scheme, a matter is to be determined by the 

Scheme Company, it shall be determined by the Board of Directors, in their discretion in such 

manner as they may consider fair and reasonable. If any difficulty shall arise in determining any 

such matter either generally or in any particular case or in ensuring the result described above, it 

shall be resolved by the Board of Directors in such manner as it shall consider to be fair and 

reasonable and its decision shall, insofar as permitted by law, be final and binding on all concerned. 

Performance of Obligations on Dates Other than a Business Day 

5.4 If any obligation is to be performed under the terms of this Scheme on a date other than a Business 

Day and is not capable of being performed on such date, the relevant obligation shall be performed 

on the next Business Day. 

Further Assurance 

5.5 On and from the Lodgement Date, each Scheme Creditor undertakes to the Scheme Company, and 

the Scheme Company undertakes to each Scheme Creditor, to provide such further assistance (at 

the cost of the Scheme Company) as may be reasonably required to implement the Scheme. 

Severability 

5.6 If at any time any provision of the Scheme is or becomes illegal, invalid or unenforceable in any 

respect under the law of any jurisdiction, neither the legality, validity or enforceability of that 

provision under the law of any other jurisdiction nor the legality, validity or enforceability of any 

other provision of the Scheme under the law of that jurisdiction shall in any way be affected or 

impaired thereby. 
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Notice 

5.7 Any notice or other written communication to be given under or in relation to this Scheme shall be 

given in the English language in writing and shall be deemed to have been duly given if it is posted 

to the Scheme Website. 

Governing Law and Jurisdiction 

5.8 The operative terms of this Scheme and any non-contractual obligations arising out of or in 

connection with this Scheme shall be governed by and construed in accordance with the laws of 

Bermuda. The Scheme Creditors and the Scheme Company hereby agree that the Court shall have 

exclusive jurisdiction to hear and determine any suit, action or Proceeding and to settle any dispute 

which arises out of or in connection with the terms of this Scheme or its implementation or out of 

any action taken or omitted to be taken under this Scheme or in connection with the administration 

of this Scheme and for such purposes the Scheme Creditors and the Scheme Company irrevocably 

submit to the jurisdiction of the Court. 

 

Dated this               day of         
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1. Definitions and Interpretation 

1.1 Definitions 

In this Scheme, the following expressions shall, unless the context otherwise requires, have the 

following meanings: 

“Acquired Shares” means the shares in the segregated accounts of the Reinsurer to be acquired by 

the Purchaser from the Private Fund in exchange for the Buy-Out Amounts in accordance with the 

terms of the Relationship and Economic Rights Agreement. 

“Additional Consideration” means an amount to be allocated to all Scheme Creditors equal to 

each Scheme Creditor’s pro rata entitlement (based on the proportion that the Closing NAV of 

each Scheme Creditor’s shareholding in the Private Fund comprises in relation to the aggregate 

Closing NAV of all Private Fund shareholders including the Excluded Creditors) to $44 million.  

“Administrative Expenses” means the Transaction Costs, the Ordinary Course Fees and the 

Reserve. 

“Administrative Expenses Contribution” means an aggregate cash amount equal to the greater 

of: (i) $20 million, and (ii) Transaction Costs, less any amount of Transaction Costs which has been 

paid by the Private Fund and allocated against the NAV of the Settling Shares, which amount will 

be contributed by Markel Corporation or one of its Affiliates to the Private Fund and attributed to 

Retro Funds Shares and Aquilo Fund Shares pro-rata in proportion to the Current NAV of such 

shares. 

“Adverse Development Cover” means adverse development cover (and/or entering into new 

reinsurance contracts, or amending existing reinsurance contracts) to one or more fronting 

reinsurers of the Aquilo Fund that will enable the release of trapped cash to the Private Fund. 

“Adverse Development Cover Provider” means Markel Bermuda Limited, an Affiliate of Markel 

Corporation, or any other Affiliate of Markel Corporation that will provide the Adverse 

Development Cover. 

“Advisers” means: 

(a) AlixPartners UK LLP; 

(b) ASW Law Limited; 

(c) Skadden, Arps, Slate, Meagher & Flom LLP and its affiliates (and Counsel 

instructed by Skadden, Arps, Slate, Meagher & Flom LLP and its affiliates to 

advise on, and to appear before the Supreme Court of Bermuda in relation to, the 

Schemes) as legal advisers to the Scheme Companies; 

(d) Conyers Dill & Pearman Limited;  

(e) Finance and Risk Services Limited;  

(f) Simpson, Thacher & Bartlett LLP; and 

(g) the JPLs in the personal capacities, 

together with the respective Related Parties of each of the foregoing. 

“Affiliate” means, in respect of a company: 

(a) a company that directly or indirectly owns, controls, or holds with power to vote, 

50 percent or more of the outstanding voting securities of the company, other than 

an entity that holds such securities: 
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(i) in a fiduciary or agency capacity without sole discretionary power to vote 

such securities; or 

(ii) solely to secure a debt, if such entity has not in fact exercised such power 

to vote; 

(b) a company 50 percent or more of whose outstanding voting securities are directly 

or indirectly owned, controlled, or held with power to vote, by the company, or by 

an entity that directly or indirectly owns, controls, or holds with power to vote, 50 

percent or more of the outstanding voting securities of the company, other than an 

entity that holds such securities: 

(i) in a fiduciary or agency capacity without sole discretionary power to vote 

such securities; or 

(ii) solely to secure a debt, if such entity has not in fact exercised such power 

to vote; 

(c) a person whose business is operated under a lease or operating agreement by the 

company, or person substantially all of whose property is operated under an 

operating agreement with the company; or 

(d) an entity that operates the business or substantially all of the property of the 

company under a lease or operating agreement. 

“Ancillary Transaction Documents” means the Security Documents and all scheduled, 

instruments, resolutions or other documentation necessary to implement and give effect to the 

Transaction Documents. 

“Aquilo Accelerated Distribution” means a cash distribution to holders of Aquilo Fund Shares as 

at the Scheme Record Time in an amount equal to 100% of the Closing NAV of the Aquilo Fund 

Shares. 

“Aquilo Buy-Out Amount” means  the purchase price to be paid by the Purchaser to the Private 

Fund (pursuant to the terms of the Relationship and Economic Rights Agreement) in exchange for 

the Acquired Shares in respect of the Aquilo Fund. 

“Aquilo Fund” means the Aquilo Fund of the Private Fund. 

“Aquilo Fund Shares” means the shares issued by the Aquilo Fund to its shareholders. 

“Aquilo Scheme Distribution” means a distribution to Private Fund Scheme Creditors with 

interests in Shares issued by the Aquilo Fund of: 

a) each shareholders’ proportion of the Aquilo Accelerated Distribution; and 

b) each shareholders’ proportion of the Additional Consideration, 

such distributions to be allocated to Private Fund Scheme Creditors with interests in Shares 

issued by the Aquilo Fund pro rata in proportion to their Closing NAV and to be made in 

accordance with the Private Fund Bye-Laws. 

“Attorney” has the meaning given in Clause 3.1 of this Scheme. 

“Bermuda Proceedings” means, collectively, the Provisional Liquidations and the Schemes. 

“Bermuda Registrar of Companies” means the Registrar of Companies in Bermuda. 

“Business Day” means a day on which commercial banks and foreign exchange markets settle 

payments and are open for general business (including dealings in foreign exchange and foreign 

currency deposits) in London, New York and Bermuda. 
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“Buy-Out Amounts” means the Aquilo Buy-Out Amount and the Retro Funds Buy-Out Amount. 

“Buy-Out Transaction” means the transaction to be implemented by the Schemes, including 

(without limitation) the acquisition of the Acquired Shares by the Purchaser in consideration for 

the Buy-Out Amounts, the Adverse Development Cover becoming effective, the execution of the 

Deed of Release, and the distribution of the Scheme Consideration to Scheme Creditors. 

“C Shares” means the issued and outstanding series C shares of the Public Fund and includes (save 

where the context so requires) the Depository Interests issued by the Depositary in respect of those 

shares. 

“Chapter 15” means Chapter 15 of the U.S. Bankruptcy Code. 

“Chapter 15 Cases” means the Chapter 15 cases with respect to the Bermuda Proceedings. 

“Chapter 15 Enforcement Order” means an order issued by the U.S. Bankruptcy Court 

recognising and enforcing the terms of this Scheme and the Buy-Out Transaction, on terms 

satisfactory to the Scheme Company and the Undertaking Parties. 

“Claim” means a claim, potential claim, counterclaim, potential counterclaim, right of set-off, 

indemnity, cause of action, demand, suit, right to payment (whether or not such right is reduced to 

judgment), right or interest of any kind or nature whatsoever, whether in law or in equity, civil or 

criminal, contractual or in tort (including, but not limited to, negligence, fraud or breach of fiduciary 

duty), and whether direct or derivative in nature, whether known or unknown, suspected or 

unsuspected, contingent or actual, liquidated or unliquidated, matured or unmatured, direct or 

indirect, disputed or undisputed, secured or unsecured, fixed or undetermined, present or future, 

however and whenever arising and in whatever capacity and jurisdiction. 

“Closing Date” means the date on which each of the steps set out in Clause 3.5(a), (b) and (c) has 

occurred. 

“Closing NAV” is an amount equal to Current NAV:  

(i) plus the Transaction Costs Reserve Release (where applicable),  

(ii) plus the Administrative Expenses Contribution, 

(iii) less Administrative Expenses. 

“Conditions Precedent” means the conditions precedent for the Schemes set out in Clause 3.2 of 

the Scheme and Clause 3.2 of the Public Fund Scheme. 

“Court” means the Supreme Court of Bermuda. 

“Current NAV” means, if the Net Asset Value attributable to the Shares that has been announced 

for the most recent month end prior to the Closing Date, adjusted to exclude the impact of any 

Transaction Costs or increased reserve on account of Transaction Costs or litigation liabilities 

reflected in such amount, is greater than the Net Asset Value of the Shares as of 31 August 2021, 

then the Net Asset Value attributable to the Shares that has been announced for the most recent 

month end prior to the Closing Date, or otherwise the Net Asset Value of the Shares as of 31 August 

2021. 

“Deed of Release” means a deed of release to be dated on or about the Closing Date between the 

Scheme Creditors, the Public Fund Scheme Creditors, the Scheme Company, the Public Fund, the 

Manager, the Reinsurer, the Funding Cos, the Purchaser, the Adverse Development Cover Provider 

and Markel Corporation pursuant to which the parties shall grant releases of certain claims and 

liabilities as contemplated by the Schemes. 
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“Depositary” means Link Market Services Trustees (Nominees) Limited, acting in the capacity as 

Depositary for the Public Fund. 

“Depository Interests” means the dematerialised depository interests issued by the Depositary in 

respect of the issued and outstanding Ordinary Shares and C Shares. 

“Early Consent Fee Amount” means a cash fee equal to 2% of the aggregate Current NAV of 

Scheme Creditors who had executed support undertakings by 9 November 2021 at 11.59 p.m. 

(Bermuda time). 

“Excluded Creditors” means the “Investor Parties” subject to and as defined in the Settlement 

Agreement. 

“Explanatory Statement” means the explanatory statement issued by the Scheme Companies in 

compliance with section 99 and section 100(1)(a) of the Companies Act relating to the Schemes. 

“Funding Cos” means SOAFC I, Inc., SOAFC II, Inc. and SOAFC III, Ltd as lenders pursuant to 

the Purchase Price Loan Agreement. 

“Group Settlement Deed” means a deed to be entered in to by the Manager, the Public Fund, the 

Private Fund and the Reinsurer, pursuant to which, on and from the Closing Date, the Management 

Agreements will be terminated and all rights or claims arising therefrom including pursuant to the 

indemnities contained therein will be released. 

“HWH” means HWH Realty Holdings LLC. 

“Insurance Management Agreement” means that certain discretionary insurance management 

agreement dated 8 December 2015 between the Manager and the Reinsurer. 

“Investor Claims” means all Claims at any time arising out of, relating to, or in connection with 

any investment in or exposure to the Scheme Companies (and/or any of their segregated accounts, 

if applicable) or the Markel CATCo Business, and/or the Scheme Creditors’ Shares, including, 

without limitation, any such Claims: based on any oral or written statements or omissions by any 

person; based in tort (including, but not limited to, negligence, fraud or breach of fiduciary duty), 

contract, or the laws that govern the offer and sale of securities under the law of any jurisdiction;  

based on breach of fiduciary or other duties or breach of any contracts or deviations from 

operations; based on any argument or theory of alter ego, vicarious liability, agency, or piercing 

the corporate veil; for breach of representation, warranty or undertaking; based on an event of 

default or under any indemnity given under or in connection with any such Claim; based on 

indemnification, whether statutory or otherwise in any jurisdiction; for damages, restitution, 

contribution, attorneys’ fees, costs, or other liability; or as a result of any recovery by any person 

of a payment on the grounds of preference or otherwise, and any Claims which would be included 

in any of the above but for any discharge, non-provability, unenforceability or non-allowance of 

those amounts in any insolvency or other proceedings. 

“JPLs” means Simon Appell and John McKenna in their capacities as joint provisional liquidators 

of the Scheme Company, the Public Fund, the Manager and the Reinsurer. 

“Loan” has the meaning given to that term under the Purchase Price Loan Agreement. 

“Lodgement Date” has the meaning given in Clause 2.2 of this Scheme. 

“Management Agreements” means, collectively, (a) the Private Fund Management Agreement, 

(b) the Public Fund Management Agreement and (c) the Insurance Management Agreement. 

“Manager” means Markel CATCo Investment Management Ltd. 
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“Markel CATCo Business” means the retro-reinsurance and reinsurance business carried out by 

the Manager and the Reinsurer with respect to the assets held by the Scheme Companies and the 

management and solicitation of investments in respect thereof. 

“Markel Corporation” means the corporation which indirectly wholly owns Markel CATCo 

Investment Management Ltd. and is incorporated in the Commonwealth of Virginia (USA). 

“Markel Group” means Markel Corporation and its Affiliates. 

“Master Fund” means the Segregated Account known as the Markel CATCo Diversified Fund. 

“Master Fund SP” means side pocket shares of the Private Fund issued in respect of the Master 

Fund. 

“Net Asset Value” or “NAV” has the meaning set out in the Private Fund Bye-Laws.  

“Ordinary Course Fees” means the aggregate of the following amounts in respect of each SP of 

the Retro Funds, and the Aquilo Fund, which amounts are allocated to Retro Funds Shares or Aquilo 

Fund Shares pro rata in proportion to the Current NAV of such Shares: 

 Operating expenses 

estimate 

Reserve   Total 

2016 Master Fund SP 0   $141,653 $141,653 

2017  Master Fund SP $1,982.885 $1,202,747 $3,185,632 

2018  Master Fund SP $3,982,732 $1,817,844 $5,800,575 

2019 Master Fund SP $4,038,313 $1,538,543 $5,576,857 

Aquilo $1,131,284 $526,257 $1,657,540 

“Ordinary Shares” means the issued and outstanding ordinary shares of the Public Fund and 

includes (save where the context so requires) the Certificated Shares and the Depository Interests 

issued by the Depositary in respect of those shares. 

“Partners” means Partners Capital Investment Group LLP. 

“Principal Transaction Documents” means the Deed of Release, the Purchase Price Loan 

Agreement and the Relationship and Economics Rights Agreement, each in substantially the form 

made available to Scheme Creditors on the Schemes Website, subject to any modification made in 

accordance with the terms of this Scheme. 

“Private Fund” means Markel CATCo Reinsurance Fund Ltd. 

“Private Fund Bye-Laws” means the bye-laws of the Private Fund. 

“Private Fund Management Agreement” means that certain discretionary investment 

management agreement dated 8 December 2015 between the Manager and the Private Fund on 

behalf of each Segregated Account. 

“Private Fund Sanction Order” means the office copy of the order of the Court sanctioning the 

Scheme. 

“Private Fund Shares” means the shares issued by the Private Fund in respect of the Segregated 

Accounts. 
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“Proceeding” means any process, suit, action, legal or other proceeding, including without 

limitation any arbitration, mediation, alternative dispute resolution, judicial review, adjudication, 

demand, execution, distraint, restraint, forfeiture, re-entry, seizure, lien, enforcement of judgment 

or enforcement of any security. 

“Provisional Liquidations” means the liquidation proceedings commenced by each of the 

Manager, the Private Fund, the Public Fund, and the Reinsurer under Part XIII of the Companies 

Act, in their present form or with or subject to any modifications, additions or conditions approved  

or imposed by the Court or approved in accordance with the terms of each such liquidation 

proceeding. 

“Public Fund” means CATCo Reinsurance Opportunities Fund Ltd. 

“Public Fund Management Agreement” means that certain discretionary investment 

management agreement dated 8 December 2015 between the Manager and the Public Fund. 

“Public Fund Sanction Order” means the office copy of the order of the Court sanctioning the 

Public Fund Scheme. 

“Public Fund Scheme” means the scheme of arrangement in respect of the Public Fund. 

“Public Fund Scheme Creditors” means all persons that are beneficially interested in the Public 

Fund Shares as at the Scheme Record Time, in their capacity as creditors of the Public Fund  in 

relation to their potential Investor Claims.  

“Public Fund Scheme Distribution” means the distribution of the Retro Funds Scheme 

Distribution received by the Public Fund to Public Fund Shareholders in accordance with the terms 

of the Public Fund Scheme.  

“Public Fund Shares” means the Ordinary Shares and/or the C Shares, as applicable. 

“Purchase Price Loan Agreement” means the loan agreement, to be dated on or about the Closing 

Date, between inter alios, the Funding Cos, the Purchaser and the Reinsurer, pursuant to which the 

Funding Cos will advance the Loans to the Purchaser for the purchase of the Acquired Shares.   

“Purchaser” means SPC, Ltd. as purchaser pursuant to the Relationship and Economic Rights 

Agreement. 

“Reinsurer” means Markel CATCo Re Ltd. 

“Relationship and Economic Rights Agreement” means that certain relationship agreement, to 

be dated on or about the Closing Date, between the Purchaser, the Private Fund, the Manager and 

the Reinsurer governing the purchase of the Acquired Shares and economic rights of the Reinsurer 

and the Private Fund on a go forward basis. . 

“Released Parties” has the meaning given to it in the Deed of Release. 

“Reserve” means a reserve of approximately $5.2 million to cover Ordinary Course Fees. 

“Retro Funds” means, collectively, the Master Fund, the Diversified Fund II, the Limited 

Diversified Arbitrage Fund, the Diversified Arbitrage Fund, the GTL Diversified Fund, the Markel 

Diversified Fund and the QIC Diversified Fund. 

“Retro Funds Accelerated Distribution” means a cash distribution to holders of Retro Fund 

Shares in an amount equal to 100% of the Closing NAV of each Scheme Creditors’ Retro Funds 

Shares. 

“Retro Funds Buy-Out Amount” means the purchase price to be paid by the Purchaser to the 

Private Fund (pursuant to the terms of the Relationship and Economic Rights Agreement) in 

exchange for the Acquired Shares in respect of the Retro Funds. 
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“Retro Funds Scheme Distribution” means a distribution to Private Fund Scheme Creditors with 

interests in the Retro Funds of:  

(a) each shareholders’ proportion of the Retro Funds Accelerated Distribution; and 

(b) each shareholders’ proportion of the Additional Consideration,  

such distributions to be allocated to Private Fund Scheme Creditors with interests in the 

Retro Funds pro rata in proportion to their Closing NAV and to be made in accordance 

with the Private Fund Bye-Laws. 

“Retro Funds Shares” means the Shares issued by the  Retro Funds to their shareholders, other 

than any such shares held by another Retro Fund. 

“Sanction Orders” means the Private Fund Sanction Order and the Public Fund Sanction Order. 

“Scheme” means the scheme of arrangement in relation to the Private Fund under section 99 of the 

Companies Act in its present form or with or subject to any modifications, additions or conditions 

approved or imposed by the Court or approved in accordance with the terms of each such scheme 

of arrangement. 

“Scheme Company” means the Private Fund, and together with the Public Fund, the “Scheme 

Companies”. 

“Scheme Consideration” means the entitlements of Scheme Creditors and the Public Fund 

Scheme Creditors pursuant to the Schemes, including without limitation, the Retro Funds Scheme 

Distribution, Aquilo Scheme Distribution and/or the Public Fund Scheme Distribution, as 

applicable. 

“Scheme Creditors” means all persons other than Excluded Creditors that are beneficially 

interested in the Private Fund Shares as at the Scheme Record Time, in their capacity as creditors 

of the Private Fund (and/or any of its segregated accounts) in relation to their potential Investor 

Claims. 

“Scheme Record Time” means 1 March 2022 at 2 p.m. (Bermuda Time). 

“Schemes Website” means the website providing further information related to the Schemes and 

the Buy-Out Transaction at https://catcobuyout.alixpartners.com. 

“Security” means  the security to be granted in favour of the Funding Cos to secure repayment of 

the Loans, as set out in the Purchase Price Loan Agreement. 

“Security Documents” means the documents in a form reasonably satisfactory to the Funding Cos 

pursuant to which the Security is granted. 

“Segregated Account” means each of the following funds: (a) Master Fund, (b) Diversified Fund 

II, (c) Limited Diversified Arbitrage Fund, (d) Diversified Arbitrage Fund, (e) GTL Diversified 

Fund, (f) Markel Diversified Fund, (g) QIC Diversified Fund, and (h) Aquilo Fund. 

“Settlement Agreement” means the agreement dated 3 February 2022 between Markel 

Corporation, the Manager (on its own behalf and on behalf of the Private Fund), HWH and certain 

funds managed by Partners. 

“Shares” means, with respect to the Private Fund, the Private Fund Shares and, with respect to the 

Public Fund, the Public Fund Shares. 

“SP” means a side pocket, a distinct class of shares issued in respect of any particular Segregated 

Account, holders of which are entitled to share in a defined pool of assets. 
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“Transaction Costs” means the transaction costs for implementing the Schemes (including the 

fees and costs incurred by the JPLs, the U.S. Expert and all legal and other advisers to the Scheme 

Companies, including the Advisers), which shall, to the extent not already allocated, be allocated 

as follows: 

a) in respect of the Retro Funds, an allocation of 90% of the Transaction Costs to all Retro 

Funds Shares, pro rata in proportion to the Current NAV of such shares; and 

b) in respect of the Aquilo Funds, an allocation of 10% of the Transaction Costs to all 

Aquilo Fund Shares, pro rata in proportion to the Current NAV of such shares. 

“Transaction Costs Reserve Release” means in respect of each Retro Fund SP, 75% of the amount 

held by the Private Fund in respect of such SP as a reserve on account of potential litigation costs 

related to Investor Claims. 

“Transaction Documents” means the Ancillary Transaction Documents and the Principal 

Transaction Documents. 

“U.S. Bankruptcy Court” means the U.S. Bankruptcy Court for the Southern District of New 

York. 

“U.S. Expert” means Daniel M. Glosband, in respect to a legal opinion prepared on behalf of the 

Manager in support of the Schemes. 

“Undertaking Parties” means  the Manager, the Reinsurer,  the Funding Cos and the Purchaser. 

“Work Fee” means a cash fee equal to 2% of the Current NAV of funds managed by PKA A/S and 

Almitas Capital. 

1.2 Interpretation 

In this Scheme, unless the context otherwise requires or otherwise expressly provides for: 

(a) references to “Clauses” are references to the Clauses of this Scheme; 

(b) references to a “person” include references to an individual, firm, partnership, company, 

corporation, unincorporated body of persons or any state or state agency; 

(c) references to a statute or statutory provision include the same as subsequently modified, 

amended or re-enacted from time to time; 

(d) references to an agreement, deed or document shall be deemed to also refer to such 

agreement, deed or document as amended, supplemented, restated, varied, replaced and/or 

novated (in whole or in part) from time to time and to any agreement, deed or document 

executed pursuant thereto; 

(e) references to time shall be to prevailing Bermuda time; 

(f) the singular includes the plural and vice versa and words importing one gender shall 

include all genders; 

(g) the term “including” means “including without limitation;” and 

(h) headings are for ease of reference only and shall not affect the interpretation of this Scheme. 

2. Application and Effectiveness of the Scheme 

2.1 The compromise and arrangement effected by the Scheme shall bind: 

(a) all Scheme Creditors; 

(b) the Scheme Company; and 
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(c) each of Undertaking Parties in accordance with the terms of their undertaking to be so 

bound. 

2.2 Unless otherwise stated, the provisions of the Scheme shall take effect on and from the time that 

both of the following conditions are satisfied: 

(a) the Public Fund Scheme has been sanctioned by the Court; and 

(b) copies of the Sanction Orders are delivered to the Bermuda Registrar of Companies for 

registration (the “Lodgement Date”). 

2.3 As soon as reasonably practicable following the Lodgement Date, the Scheme Company shall 

notify the Scheme Creditors in accordance with Clause 6.9 (Notice) (including through the Schemes 

Website) that the Scheme has become effective. 

3. Implementation of the Buy-Out Transaction 

3.1 On and from the Lodgement Date, each Scheme Creditor hereby irrevocably authorises, instructs, 

empowers and appoints the Scheme Company (acting by any authorised signatory (being any 

director of the Scheme Company or attorney of the Scheme Company appointed pursuant to a duly 

executed power of attorney)) as the true and lawful agent and attorney of that Scheme Creditor (the 

“Attorney”), so that the Attorney may: 

(a) sign, execute and deliver the Deed of Release for and on behalf of that Scheme Creditor, 

such that each Scheme Creditor will become a party to and be bound by the Deed of 

Release; 

(b) take any such other action as may be reasonably necessary, or desirable, to give effect to 

the terms of the Scheme, the Deed of Release or any other Transaction Document; 

(c) agree on its behalf any amendments to the Scheme, Deed of Release or any other 

Transaction Document, which the Scheme Company and (if applicable) the other person(s) 

party to the Scheme, the Deed of Release or such other Transaction Document (acting 

reasonably and in good faith) consider(s) necessary, or desirable, in order to ensure that, 

without limitation: 

(i) the information and categories of information contained, or referred to, in any 

formula, schedule, annex or similar, signature blocks, parties’ provisions, notice 

details or blank in any Transaction Document reflect the relevant information and 

categories of information as of the applicable date; 

(ii) any Transaction Document may be duly executed and delivered; and/or 

(iii) the Deed of Release and any other Transaction Document is legal, valid, binding 

and enforceable upon the parties to them in accordance with the Scheme. 

3.2 The Closing Date shall occur as soon as reasonably practicable following the occurrence of each 

of the following (together, the “Conditions Precedent”): 

(a) the Manager, the Public Fund, the Private Fund and the Reinsurer have entered into the 

Group Settlement Deed; 

(b) the U.S. Bankruptcy Court has issued the Chapter 15 Enforcement Order; and 

(c) each of the conditions precedent set out in the Purchase Price Loan Agreement have been 

satisfied. 

3.3 The Scheme Company shall take all steps and execute all documents as are reasonably required to 

satisfy the Conditions Precedent as soon as possible following the Lodgement Date. 
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3.4 On or before the Closing Date the following shall occur: 

(a) the Scheme Company and the Undertaking Parties (as applicable) shall enter into and 

implement the Purchase Price Loan Agreement and the Relationship and Economic Rights 

Agreement; 

(b) the Reinsurer and the Purchaser shall grant the Security; 

(c) the Funding Cos shall provide the Loans to the Purchaser pursuant to the terms of the 

Purchase Price Loan Agreement; 

(d) the Purchaser shall acquire the Acquired Shares pursuant to the Relationship and Economic 

Rights Agreement;  

(e) relevant steps will be taken by the Private Fund so that the Adverse Development Cover 

becomes effective; and 

(f) the Purchaser or one of its Affiliates (as applicable) will pay to the Private Fund and/or the 

Public Fund, as relevant, the Additional Consideration, the Administrative Expenses 

Contribution, and the Early Consent Fee Amount; and  

(g) the Work Fee will be paid to those parties entitled to it as agreed between the Scheme 

Companies and those parties. 

3.5 On the Closing Date the following shall occur: 

(a) the Deed of Release will be executed by the Scheme Company on its own behalf (in respect 

of its general account and each of the Retro Funds and the Aquilo Fund) and on behalf of 

the Scheme Creditors and by all other parties thereto and shall become effective in 

accordance with its terms; 

(b) the Group Settlement Deed shall become effective; and 

(c) the Scheme Company shall initiate the Retro Funds Scheme Distribution and the Aquilo 

Scheme Distribution in accordance with the Private Fund Bye-Laws; and 

(d) the Scheme Company shall initiate the payment of the Early Consent Fee to eligible Private 

Fund Scheme Creditors. 

3.6 The Scheme Company shall take all steps and execute all documents as are reasonably required to 

cause the Closing Date to occur as soon as reasonably practicable following satisfaction of the 

Conditions Precedent. 

3.7 If the Closing Date does not occur on or before the date which is 15 Business Days after the 

Lodgement Date (or such other date not later than 45 Business Days after the Lodgement Date as 

the Scheme Company may determine and of which notice is given to all Scheme Creditors), the 

terms of and the obligations on the parties under or pursuant to clauses 3 of the Scheme shall lapse 

and all the compromises and arrangements provided by the Scheme (including the execution of the 

Deed of Release on behalf of any or all of the Scheme Creditors) shall be of no effect. 

3.8 The authority granted under Clause 3.1 above shall be treated for all purposes whatsoever and 

without limitation as having been granted by deed under the laws of Bermuda. 

4. Action Contrary to the Scheme 

4.1 Prior to the Closing Date (or, if earlier, the date on which the Scheme lapses in accordance with 

Clause 3.8), the Scheme Creditors shall not take any actions which would be inconsistent with the 

Schemes, including exercising any rights, remedies, powers or discretions in respect of any Investor 

Claim (or instructing any other person to do the same). 
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5. General 

Modification 

5.1 The Scheme Creditors hereby agree that the Scheme Company may, at any Court hearing to 

sanction this Scheme, consent on behalf of itself and all Scheme Creditors to any modification of, 

or addition to, this Scheme, the Deed of Release and/or any of the other Transaction Documents or 

any terms or conditions which, in each case, the Court may think fit to approve or impose, provided 

that such modification, addition, term or condition does not have an adverse effect on the rights of 

the Scheme Creditors, or any of them. 

Assignments or Transfers 

5.2 The Scheme Company shall not be under any obligation to recognise any assignment or transfer of 

Shares that occurs in the period after the Scheme Record Time  up to the Closing Date, provided 

that, where the Scheme Company has received from the relevant parties written notice of such 

assignment or transfer, the Scheme Company may in its absolute discretion and subject to such 

evidence as it may reasonably require, agree to recognise such assignment or transfer, subject to 

the assignee or transferee agreeing to be bound by the terms of this Scheme and to be treated as a 

Scheme Creditor for the purposes of this Scheme. 

Exercise of Discretion 

5.3 Where, under or pursuant to any provision of this Scheme, a matter is to be determined by the 

Scheme Company, it shall be determined by the board of directors of the Scheme Company, in their 

discretion in such manner as they may consider fair and reasonable. If any difficulty shall arise in 

determining any such matter either generally or in any particular case or in ensuring the result 

described above, it shall be resolved by the board of directors of the Scheme Company in such 

manner as it shall consider to be fair and reasonable and its decision shall, insofar as permitted by 

law, be final and binding on all concerned. 

Performance of Obligations on Dates Other than a Business Day 

5.4 If any obligation is to be performed under the terms of this Scheme on a date other than a Business 

Day and is not capable of being performed on such date, the relevant obligation shall be performed 

on the next Business Day. 

Further Assurance 

5.5 On and from the Lodgement Date, each Scheme Creditor undertakes to the Scheme Company, and 

the Scheme Company undertakes to each Scheme Creditor, to provide such further assistance (at 

the cost of the Scheme Company) as may be reasonably required to implement the Scheme. 

Severability 

5.6 If at any time any provision of the Scheme is or becomes illegal, invalid or unenforceable in any 

respect under the law of any jurisdiction, neither the legality, validity or enforceability of that 

provision under the law of any other jurisdiction nor the legality, validity or enforceability of any 

other provision of the Scheme under the law of that jurisdiction shall in any way be affected or 

impaired thereby. 

Notice 

5.7 Any notice or other written communication to be given under or in relation to this Scheme shall be 

given in the English language in writing and shall be deemed to have been duly given if it is posted 

to the Scheme Website. 
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Governing Law and Jurisdiction 

5.8 The operative terms of this Scheme and any non-contractual obligations arising out of or in 

connection with this Scheme shall be governed by and construed in accordance with the laws of 

Bermuda. The Scheme Creditors and the Scheme Company hereby agree that the Court shall have 

exclusive jurisdiction to hear and determine any suit, action or Proceeding and to settle any dispute 

which arises out of or in connection with the terms of this Scheme or its implementation or out of 

any action taken or omitted to be taken under this Scheme or in connection with the administration 

of this Scheme and for such purposes the Scheme Creditors and the Scheme Company irrevocably 

submit to the jurisdiction of the Court. 

 

Dated this               day of   
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